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Delaware Lawyers’ Rules of Professional Conduct
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Rule 1.6
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Rule 1.11

Rule 1.13

Rule 1.16

scope of representation

client confidentiality (contrast attorney-client privilege)
concurrent conflicts: current clients

conflicts with current clients: some specific rules

duties owed to former clients

imputed conflicts

former and current government officers and employees
organization as client

declining or terminating representation



Rule 1.2. SCOPE OF REPRESENTATION

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall consult
with the client as to the means by which they are to be pursued. A lawyer may take such
action on behalf of the client as is impliedly authorized to carry out the representation. A
lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the
lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea
to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment, does
not constitute an endorsement of the client's political, economic, social or moral views or
activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable
under the circumstances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the
lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences
of any proposed course of conduct with a client and may counsel or assist a client to
make a good faith effort to determine the validity, scope, meaning or application of the
law.

Rule 1.6 CONFIDENTIALITY OF INFORMATION

(@) A lawyer shall not reveal information relating to the representation of a client unless
the client gives informed consent, the disclosure is impliedly authorized in order to carry
out the representation, or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent
the lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2) to prevent the client from committing a crime or fraud that is reasonably certain to
result in substantial injury to the financial interests or property of another and in
furtherance of which the client has used or is using the lawyer's services;

(3) to prevent, mitigate, or rectify substantial injury to the financial interests or property
of another that is reasonably certain to result or has resulted from the client's commission
of a crime or fraud in furtherance of which the client has used the lawyer's services;

(4) to secure legal advice about the lawyer's compliance with these Rules;

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client, to establish a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was involved, or to respond to allegations
in any proceeding concerning the lawyer's representation of the client; or

(6) to comply with other law or a court order.



Rule 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client or a
third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and
diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before
a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.



Rule 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES
(@) A lawyer shall not enter into a business transaction with a client or knowingly acquire
an ownership, possessory, security or other pecuniary interest adverse to a client unless:
(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing to the client in a
manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable
opportunity to seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential
terms of the transaction and the lawyer's role in the transaction, including whether the
lawyer is representing the client in the transaction.

(b) A lawyer shall not use information relating to representation of a client to the
disadvantage of the client unless the client gives informed consent, except as permitted or
required by these Rules.

(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary
gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to
the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to
the client. For purposes of this paragraph, related persons include a spouse, child,
grandchild, parent, grandparent or other relative or individual with whom the lawyer or
the client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or
negotiate an agreement giving the lawyer literary or media rights to a portrayal or account
based in substantial part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending
or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigations, the repayment of which
may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation
on behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than
the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer's independence of professional judgment or
with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.
(9) A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims of or against the clients, or in a criminal case an
aggregated agreement as to guilty or nolo contendere pleas, unless each client gives
informed consent, in a writing signed by the client. The lawyer's disclosure shall include
the existence and nature of all the claims or pleas involved and of the participation of
each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer's liability to a client for
malpractice unless the client is independently represented in making the agreement; or
(2) settle a claim or potential claim for such liability with an unrepresented client or
former client unless that person is advised in writing of the desirability of seeking and is
given a reasonable opportunity to seek the advice of independent legal counsel in
connection therewith.



(1) A lawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting for a client, except that the lawyer may:
(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case.

() A lawyer shall not have sexual relations with a client unless a consensual sexual
relationship existed between them when the client-lawyer relationship commenced.

(K) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a)
through (i) that applies to any one of them shall apply to all of them.

Rule 1.9 DUTIES TO FORMER CLIENTS

(@) A lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person's interests are materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related
matter in which a firm with which the lawyer formerly was associated had previously
represented a client:

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c)
that is material to the matter; unless the former client gives informed consent, confirmed
in writing.

(c) A lawyer who has formerly represented a client in a matter or whose present or former
firm has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former client
except as these Rules would permit or require with respect to a client, or when the
information has become generally known; or

(2) reveal information relating to the representation except as these Rules would permit
or require with respect to a client.



Rule 1.10. IMPUTATION OF CONFLICTS OF INTEREST: GENERAL RULE
(a) Except as otherwise provided in this rule, while lawyers are associated in a firm, none
of them shall knowingly represent a client when any one of them practicing alone would
be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a
personal interest of the prohibited lawyer and does not present a significant risk of
materially limiting the representation of the client by the remaining lawyers in the firm.
(b) When a lawyer has terminated an association with a firm, the firm is not prohibited
from thereafter representing a person with interests materially adverse to those of a client
represented by the formerly associated lawyer and not currently represented by the firm,
unless:

(1) the matter is the same or substantially related to that in which the formerly associated
lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c)
that is material to the matter.

(c) When a lawyer becomes associated with a firm, no lawyer associated in the firm shall
knowingly represent a client in a matter in which that lawyer is disqualified under Rule
1.9 unless:

(1) the personally disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the affected former client.

(d) A disqualification prescribed by this rule may be waived by the affected client under
the conditions stated in Rule 1.7.

(e) The disqualification of lawyers associated in a firm with former or current
government lawyers is governed by Rule 1.11.



Rule 1.11. SPECIAL CONFLICTS OF INTEREST FOR FORMER AND
CURRENT GOVERNMENT OFFICERS AND EMPLOYEES

(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a
public officer or employee of the government:

(1) is subject to Rule 1.9(c); and

(2) shall not otherwise represent a client in connection with a matter in which the lawyer
participated personally and substantially as a public officer or employee, unless the
appropriate government agency gives its informed consent, confirmed in writing, to the
representation.

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a
firm with which that lawyer is associated may knowingly undertake or continue
representation in such a matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is
apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to enable it to
ascertain compliance with the provisions of this rule.

(c) Except as law may otherwise expressly permit, a lawyer having information that the
lawyer knows is confidential government information about a person acquired when the
lawyer was a public officer or employee, may not represent a private client whose
interests are adverse to that person in a matter in which the information could be used to
the material disadvantage of that person. As used in this Rule, the term "confidential
government information™ means information that has been obtained under governmental
authority and which, at the time this Rule is applied, the government is prohibited by law
from disclosing to the public or has a legal privilege not to disclose and which is not
otherwise available to the public. A firm with which that lawyer is associated may
undertake or continue representation available to the public. A firm with which that
lawyer is associated may undertake or continue representation in the matter only if the
disqualified lawyer is timely screened from any participation in the matter and is
apportioned no part of the fee therefrom.

(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public
officer or employee:

(1) is subject to Rules 1.7 and 1.9; and

(2) shall not:

(i) participate in a matter in which the lawyer participated personally and substantially
while in private practice or nongovernmental employment, unless the appropriate
government agency gives its informed consent, confirmed in writing; or

(i) negotiate for private employment with any person who is involved as a party or as
lawyer for a party in a matter in which the lawyer is participating personally and
substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative
officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b)
and subject to the conditions stated in Rule 1.12(b).

(e) As used in this Rule, the term "matter” includes:

(1) any judicial or other proceeding, application, request for a ruling or other
determination, contract, claim, controversy, investigation, charge, accusation, arrest or
other particular matter involving a specific party or parties, and

(2) any other matter covered by the conflict of interest rules of the appropriate
government agency.



Rule 1.13. ORGANIZATION AS CLIENT

(@) A lawyer employed or retained by an organization represents the organization acting
through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person
associated with the organization is engaged in action, intends to act or refuses to act in a
matter related to the representation that is a violation of a legal obligation to the
organization, or a violation of law which reasonably might be imputed to the
organization, and is likely to result in substantial injury to the organization, the lawyer
shall proceed as is reasonably necessary in the best interest of the organization. In
determining how to proceed, the lawyer shall give due consideration to the seriousness
of the violation and its consequences, the scope and nature of the lawyer's representation,
the responsibility in the organization and the apparent motivation of the person involved,
the policies of the organization concerning such matters and any other relevant
considerations. Any measures taken shall be designed to minimize disruption of the
organization and the risk of revealing information relating to the representation to persons
outside the organization. Such measures may include among others:

(1) asking for reconsideration of the matter;

(2) advising that a separate legal opinion on the matter be sought for presentation to
appropriate authority in the organization; and

(3) referring the matter to higher authority in the organization, including, if warranted by
the seriousness of the matter, referral to the highest authority that can act on behalf of the
organization as determined by applicable law.

(c) If, despite the lawyer's efforts in accordance with paragraph (b), the highest authority
that can act on behalf of the organization insists upon action, or a refusal to act, that is
clearly a violation of law and is likely to result in substantial injury to the organization,
the lawyer may resign in accordance with Rule 1.16.

(d) In dealing with an organization's directors, officers, employees, members,
shareholders or other constituents, a lawyer shall explain the identity of the client when
the lawyer knows or reasonably should know that the organization's interests are adverse
to those of the constituents with whom the lawyer is dealing.

(e) A lawyer representing an organization may also represent any of its directors, officers,
employees, members, shareholders or other constituents, subject to the provisions of Rule
1.7. If the organization's consent to the dual representation is required by Rule 1.7, the
consent shall be given by an appropriate official of the organization other than the
individual who is to be represented, or by the shareholders.



Rule 1.16. DECLINING OR TERMINATING REPRESENTATION

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:

(1) the representation will result in violation of the rules of professional conduct or other
law;

(2) the lawyer's physical or mental condition materially impairs the lawyer's ability to
represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client
if:

(1) withdrawal can be accomplished without material adverse effect on the interests of
the client;

(2) the client persists in a course of action involving the lawyer's services that the lawyer
reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer's service to perpetrate a crime or fraud,;

(4) a client insists upon taking action that the lawyer considers repugnant or with which
the lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the
lawyer's services and has been given reasonable warning that the lawyer will withdraw
unless the obligation is fulfilled,

(6) the representation will result in an unreasonable financial burden on the lawyer or has
been rendered unreasonably difficult by the client; or

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring notice to or permission of a
tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer
shall continue representation notwithstanding good cause for terminating the
representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client's interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, surrendering papers and property to
which the client is entitled and refunding any advance payment of fee or expense that has
not been earned or incurred. The lawyer may retain papers relating to the client to the
extent permitted by other law.
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counsel to abide by client’s decisions regarding objectives of representation)
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In re McCoy, 767 A.2d 191 (Del. 2001) (lawyer disbarred for misconduct,
including failure to cooperate with receivers who need access to client files to protect
clients’ interests)

In re Solomon, 886 A.2d 1266 (Del. 2005) (three-year suspension imposed on
lawyer for misconduct, including lawyer’s failure to take steps to protect client’s interests
after lawyer was terminated by client)

In re Tos, 576 A.2d 607 (Del. 1990) (one-year suspension imposed on lawyer for
misconduct, including, upon termination by client, failing to respond to new lawyer’s
request for client files, failing to withdraw as counsel, failing to provide accounting of
funds or returning unearned portion of advance fee paid)

In re Member of the Bar, Board Case No. 24, 2002 (private admonition imposed
by Preliminary Review Committee with consent of respondent lawyer for misconduct,
including failure to timely file a notice of appeal in a criminal matter after lawyer’s
representation of client ended but lawyer had agreed to assist client in filing a pro se

appeal)

In re Member of the Bar, Board Case No. 35, 2001 (private admonition imposed
by Preliminary Review Committee with consent of respondent lawyer for misconduct,
including failure to provide former client with documents from the file for several months
after request from client to do so)

In re Member of the Bar, Board Case No. 97, 1996 (private admonition imposed
by Preliminary Review Committee with consent of respondent lawyer for misconduct,
including failure to cooperate with successor counsel to protect client’s interests)

In re Member of the Bar, Board Case No. 65, 1991 (private admonition imposed
by Preliminary Review Committee with consent of respondent lawyer for misconduct,
including by communicating with the opposing party after lawyer was terminated by the
client, and characterizing the former client’s decision to reject a settlement offer as
unreasonable and in bad faith)



